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By Electronic and U.S. Mail

RE: Medical Development International v. CDCR, et al. (Appeal)
United States Court of Appeals. Ninth Circuit Case No. 08-15759

Dear Mr. Lee:

In my email message sent to you yesterday, I informed you ormy intent to contact the
Ninth Circuit 's Clerk pursuant to Circuit Rule 31-2.2 to request an extension'of time to file
CDCR's Answer Brief. .My request for the extension of time was granted and CDCR's brief is
now due by' March 9,2009. Should MDI decide to submit an optional Reply Brief, it will be dl!oe
14 days after service.of CDCR:s brief. '

Since.r.~lY,. //1 .. III
~-1~;£ll!(

MICHELLE M; MITCHELL
Deputy Attorney General

For EDMUND G. :BROWN JR.
Attorney General

MMM:

cc: Martin H. Dodd, Esq.,
Futterman & Dupree LLP
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INTRODUCTION

After the Northern District appointed a receiver over CDCR's medical

care services system, MDI began providing medical services to CDCR without

. a contract. Shortly thereafter, the Receiver ordered CDCR not to make any

furthe~ payment to MDI because questions had arisen about the legality of

MDI'.s services. Because CDCR had been ordered by the Northern District to

comply with the Receiver's directions, it had no discretion to ignore the

.Receiver's order not to pay MDI. MDlfiled suit seeking damages against
. .

CDCR and the Receiver. The allegations against CDCR are not based on any .

independent action by CDCR, but exclusively on the Receiver's order not to .

payMDI.

MDI initially filed its complaint against the Receiver and CDCR in state

.court. The Receiver had it removed to the Eastern District. Because MDI

failed to obtain leave to sue from the app·ointing court before filing its action,

the Eastern District granted Appellees' motions to dismiss.MDI then filed

with the Northenl District an application for leave to sue the Receiver in state

court. The Northern District denied the application, finding that MDI could not

make a prima facie case because the Receiver had immunity. Because MDI's

1
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. application did not seek leave as to CDCR, the Northern District refused to

issue an advisory opinion as to CDCR's immunity.

This Court should affirm both rulings. The Eastern District properly

dismissed MDI's complaint against the Receiver and CDCRbecause MDI

failed to obtain leave from the appointing court before filing suit against the

Receiver and CDCR. The Northern District was correct torefuse to provide an·

advisory opinion as to CDCR's immunity where MDI's application onlysought

leave to sue the Receiver and there was no action pending between MDI and

CDCR in any district court. Although MDI seeks appellate review of the

Northern District's ruling as to CDCR, there is no final decision as to CDCR

that satisfies this Court's jurisdiction under 28 U.S.C. § 1291. Lastly, there is

no compelling reason for this Court to exercise its discretion to rule on

. CDCR's immunity in the first instance on appeal..

JuRISDICTION STATEMENT

The United States District'Court for the Eastern District ofCalifornia

properly granted Appellees' motions to dismiss for lack of subject matter

jurisdiction based on MDI's failure to obtain leave of the appointing court

before filing an action against the Receiver. MDI appeals the judgmentof

dismissal. Jurisdiction is conferred on this Court under 28 U.S.C .. § 1291.

2
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The United States District Court for the Northern District had

jurisdiction over MDl's Application forLeaye to Sue the Receiver in State

Court. MDI did not include CDCRin its request or have any pending action·

. against CDCR. As such, the Northern District did not have jurisdiction over

MDI's Claims against CDCR. Jurisdiction is conferred on this Court under 28

U.S.C. § 1291 to review the Northern District's order as to the Receiver,'but

not as to CDCR.

STATEMENT OF THE ISSUES

1. The Northern District, the court that appointed the Receiver, ordered

CDCR to follow the Receiver's orders. After the Receiver ordered CDCR not '

to pay MDI for services provided, MDlfiled suit against the Receiver and

CDCR. MDI's allegations against CDCR stem from its compliance with the

Receiver's order and not from any independent action by CDCR.. MDI failed

. to get leave fromthe appointing cOUli before filing its suit. Did the Eastern

District properly dismiss MDl's claims against CDCR along with its claims ,

against the Receiver?

2. After MDI's Eastern District action against the Receiver and CDCR

was dismissed, MDI filed an application seeking leave to sue the Receiver.

MDI's application did not seek leave to sue CDCR, The Northern District

3
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denied the application because the Receiver is entitled to immunity for his

order related to MDI. Did the Northern District err by refusing to issue an

advisory opinion as to a potential affirmative defense by CDCR where MDI's

application did not seek leave as to CDCR and MDI did not have any action

against CDCR pending in any court?

STANDARD OF REVIEW

,I. Eastern District Appeal

CDCR concurs with MDI that this Court reviews de·novo a dismissal

based on lack of subject matter jurisdiction. Turner v. Cook, 362 F.3dJ219,

1225 (9th Cir. 2004); Gonzalez v.M,etropolitan Transp. Auth., 174'F.3d 1016,

1018 (9th Cir. 1999). Further, it is well settled that this reviewing Court is not

'limited to the grounds or reas.oning relied upon by the district court. Rather,

the judgment of dismissal should be affirmed on appeal if it is sustainable on

any basis fairly supported by the record. See Colautti v. Franklin, 439 U.S.

, ,

379,397 n.l6 (1979); City ofLas Vegas, Nev. v. Clark Co."Nev., 755 F.2d697

701 (9th Cir. 1985).

II. Northern District Appeal

Because MDI's application did not include a request as to CDCR and

there was no pending action between MDI and CDCR before any districtcourt,

4
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I
I

the issue before this Court is one ofjurisdiction. Jurisdiction is subject to a de

novo standard of review. Saldano v. 0 'Connell, 322 F.3d 365, 368 (5 th Cir.

2003).

STATEMENT OF THE FACTS

. I. Plata v. Schwarzenegger: Establishmentof Federal Receivership

In 2001, an inmate brought suit in the Northern District challenging the

constitutional adequacy ofmedical care provided to CDCR inmates with

serious medical needs. See Plata eta!. v. Schwarzenegger 'et a!., No. C01-

1351, 2005 WL 2932253, at *1 (N.D. Cal. Oct. 3, 2005). In 2005, the Hon.

Thelton E: Henderson established a receivership "to take control of the delivery

ofmedical services to California state prisoners." (2 ER 101.)

On February 14, 2006; the court appointed RobertSillen as the Receiver,

effective April 17, 2006, and charged him with bringing CDCR's medical care

upto federal cons~itutional standardsY (2 ER 102.) The court charged the

Receiver with "the duty to control, oversee, supervise, and direct all

administrative, personnel, financial, accounting, contractual, legal, and other

operational functions of the medical delivery component of the CDCR." (2 ER

1. On February 1,2008, the court dismissed Sillen as Receiver and replaced
him with J. Clark Kelso. They are both referred to as the Receiver herein.

5

Case: 08-15759     03/09/2009     Page: 12 of 33      DktEntry: 6838747



102.) So he could fulfill these duties, the court conferred on him all "powers

·vested by law in the Secretary of the CDCRa~ they relate to the administration,

control, management, operation, and financing of the California prison medical

health care system." (2 ER 104.) To that end, the CDCR Secretary's exercise

of these powers was suspended. (Id.) CDCR, its officers, employees and
. . .

agents were order~d to follow the Receiver's orders or rj.sk being subject to

contempt. (2 ER 108.)

The court conferredjudicial immunity upon the Receiver, providing that

"the Receiver and his staff shall have the status of officers and llgents of this

. Court and as such shall be vested with the same immunities as vest with this

Court.". (2 ER 106.)

On March 30, 2006, the court ordered CDCR to hire contract analysts;

make emergency payment of"current, outstanding, valid and CDCR-approved

medical invoices (even in the absence of a separate written contract) within 60

days" and develop new processes for medical contract management. (2 ER

164, ,-r B.1.) The court also waived the requirement that CDCR competitively·

bid medical services contracts. (2 ER 166,,-r 4.)

6
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II. MDl's Contract Neg'otiations And Performance Without An
Executed Contract..

By March 2006, before the April 17 effective date of the Receiver's

appointment, MDI began negotiatingwith CDCR to provide physician and

hospital services to inmates at two CDCR institutions. (2 ER 127, ,-r21.)

CDCR initiated the contract process by completing preliminary contract request

documents, a copy ofwhich were forwardedto MDI. (Id.) MDI began

,providing services in September 2006 without waiting for an approved'

executed contract "to filter through the many hurdles of the state bureaucracy."

(2 ER 128, ,-r 45.)

CDCR contract-processing staffbegan questioning whether MDI's scope

, ofwork violated California's prohibition on the corporate practice ofmedicine.'

(2 ER130, ,-r 33.) In late December 2006; MDI forwarded a proposed

restructured agreement to address the corporate-practice-of-medicineconcerns.

(2 ER130, ,-r 35.) A contract with the restructured agreement was never

. ,

executed, having been intercepted by the Receiver's Chief of Staffby January

2007. (2 ER 130, ,-r 36.)

The Receiver, concerned by the prospect that MDI's services may

constitute the illegal corporate practice ofmedicine, "suspended the process of

finalizing the restructured agreement and unilaterally stopped payments on all

7
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invoices submitted by MDI." (2 ER 130, 137.) Nonetheless, MDI continu,ed

to provide services while attempting to meet with the Receiver to convince him

to reverse his decision to withhold payments. (2 ER 130-131, 1139 - 40, 42.)·

On April 7, 2007, the Receiver ended all contact with MDI. (2 ER 132,151.)

STATEMENT OF THE CASE

I. State Superior Court.

MDI filed a complaint against CDCR and the Receiver (in his individual

and official capacity) in Sacramento County Sup~rior Court. (2 ER 121.) The

Receiver, under 28 U.S.C. §§ 1442(a)(l) and (a)(3), removed the matter to

federal court in the Eastern District of California. (2 ER 117 - 118.)

II. United States Federal Court, Eastern Distri~t:

The Receiver and CDCR filed motions to 'dismiss asserting immunity and

lack ofsubject matter jurisdiction. (2 ER 94,96.) Citing lack of subject matter

jurisdiction because MDI failed to obtain leave from the appointing court (the

Northern District) before pursuing litigation against the Receiver, the Eastern

District granted the motions to dismiss and entered judgment against MDI. (1

ER 12'" 24.)

On March 14,2008, MDI filed a Notice of Appeal. (2 ER 87.) MDI filed

a dec1aratiqn from counsel and a stipulation from the parties along with a

8 '
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Motion to Stay the Appeal so MDI could file a motion in the"Northern District

requesting leave to sue the Receiver and CDCR. (Docket Nos. 4, 5.)

III. United States Federal Court, Northern District.

On May. 15, 2008, MDlfiled an application that only sought leave to

pursue its litigation against the Receiver in state court. (2 ER 36 - 49.)

Asserting immunity with regard to actions taken in furtherance of his judicially

conferred duties and MDI's failure to otherwise state a claim upon which relief

could be granted, the Receiver opposed MDI's application for leave. (1 ER 5; .

SER, 106-126.) Although unsolicited by the court, CDCR filed a similar

opposition with the additional argum.ent that it too was immune from suit

because MDI's claims against CDCR are premised entirely on CDCR

complying with the Receiver's order to stop MDI's payments. (Id.) On June

24,2008, the Northern District denied MDI's request for permission to sue the

Receiver, finding that MDI could not establish a prima facie case because the

Receiver was entitled to immunity from suit arising from the Receiver's

decision to stop payments to MDI. (1 ER 1 - 11.)

On July 3,2008, MDI filed a motion for clarification as to whether the

court's June 24 order intende,d to decide whether the Receiver's immunity

extended to the CDCR. (2 EIZ 29-35.) On July 31,2008, the court clarified that

9
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the order did not decide the issue for two reasons: (1) MDl's application did not

include a request for leave to sueCDCR in state court; and (2) a decision on that

issue would be an unconstitutional advisory opinion because MDI did not have'

any pending action with CDCR in any court. (1 ER 1- 4.) On August 14, 2008~

MDI filed a Notice ofAppeal. (2 ER 25.)

SUMMARY OF ARGUMENT

The Eastern District properly dismissed the complaint for lack of subject

matter jurisdiction becaus~MDl's failed to obtain leave of the appointing court

before bringing an action against a federal court receiver. Citing judicial. ,

, economy, the distrlct court properly granted CDCR's motion to dismiss because

MDl's allegations against CDCR stem entirely from its compliance with the

Receiver'-s order to stop payment. 'The Eastern Dis~rict correctly dismissed

MDl' s premature complaint, and this Court should affirm that decision.
, ,

The Northern District did not err by failing to rule on issues related to

claims against CDCR. Because MDI did not seek leave to sue CDCR and did

not have a pending action with CDCR, such a ruling would have been an

advisory opinion. This Court should not exercise its discretion here to rule on

'an issue in the first instance on appeal. Therefore, this Court should dismiss

MDI's appeal for lack ofjurisdiction.

10
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